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OPINIONBY: WINTER

OPINION: ON PETITION FOR REHEARING BY THE
PANEL

Petition for reconsideration of our earlier decision, United
States v. Kaye, 65 F.3d 240 ¢2d Cir. 1995), in which we
rejected appellant’s challenge to his sentence is granted.
Kaye argues that the district court (Jacob Mishler, Judge)
erred by declining to consider a downward departure under
United States Sentencing Guidelines § 5K2.0 [*2] based
on assistance Kaye provided to local law enforcement
authorities. We agree, vacating our earlier opinion in this
case and remanding to the district court for resentencing,

Judge Van Graafeiland dissents in a separate opinion.
WINTER, Chief Judge:

Lancelotte Kaye petitions this panel to reconsider its
earlier decision, United States v. Kave, 65 F.3d 240 (2d Cir.
1995), in which we rejected Kaye's challenge to his sentence.
nl After the petition was filed, we requested a reply by the
govemnment pursuant to Fed. R. App. P. 40(a). Kaye appeals
the sentence imposed by Judge Mishler following Kaye's
conviction by a plea of guilty for possession of firearms with
obliterated serial numbers, in violation of 18 US.C. £¢§
922(k), 924(a)(1 X B). The facts of this case are set out in our
prior decision, Kaye, 65 F.3d at 241-42, familiarity with
which is assumed.

i1l The delay m ruling on this petition is entirely the
respensibility of the author of this opinion due to failure
to keep track of the fact that it was pending,

[*3]

Kaye argues that the district court erred by declining to
consider a downward departure under U.S. Sentencing
Guidelines § 5K2.0 based on assistance Kaye provided to
local law-enforcement authorities. The district court held
that a departure based on assistance to local law-enforcement
authorities was properly considered only under Guidelines
Section 5K1.1 and that under Section 5K1.1 the district
court could consider such a departure only upon motion by
the pgovernment. No such motion was made by the
government in the instant case, although the Assistant United
States Attorney did acknowledge in a letter to the cowst that
Kaye had cooperated with Nassau County law-enforcement
officials. My earlier opinion affrmed the district court's
ruling. However, upon reconsideration, I have come to
believe, as did Judge Kaplan in his dissent, that Section
5K1.1 was not intended to address departures based on a
defendant’s agsistance to local law-enforcement authorities,
and a majority of the panel therefore vacates our earlier
deciston.

Guidelines Section 5K1.1 allows a sentencing court to



depart from the Guidelines "upon motion of the government
stating that the defendant has provided substantial [*4]
assistance in the investigation or prosecution of another
person who has committed an offense." Section 5K2.0
authorizes a sentencing court to depart from the Guidelines
where "there exists an aggravating or mitigating circumstance
of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission in formulating
the guidelines." It is therefore clear that if assistance to local
authorities is covered by Section 5K1.1, then the district
court lacks the power to downwardly depart on that basis
under Section 5K2.0; conversely, if such assistance is not
addressed by Section 5K1.1 then the district court can depart
under Section 5K2.0 on the basis of such assistance and can
do 3o in the absence of any motion by the government.

Nothing in the language of Section 5K1.1 or the
accompanying commentary explicitly indicates whether the
"assistance to authorities” mentioned i Application Note 2
to Section 5K1.1 refers to both federal and local authorities
ot to federal authorities alone. My earlier opinion held that
in the absence of any explicit limitation, the plain language
of the section was "atl-inclusive,” Kaye, 65 F.3d at 242, and
therefore we followed [*5] two other circuits who had held
similarly, United States v. Emery, 34 F.3d 911, 913 (9th Cir.
1994); United States v. Love, 985 F.2d 732, 734 (3d Cir.
1993}. n2 Upon reconsideration, I now believe that the term
"offense” in Section 5K1.1 is properly interpreted to refer
only to federal offenses and that Section 5K1.1 addresses
assistance only to federal authorities. My conclusion is
based upon the use of the term "offense” as it appears
elsewhere in the Guidelines and an examination of the
statutory origin of Guidelines Section 5K1.1. This
conclusion is also supported by policy considerations.

n2 No additional circuit appears to have ruled on this
issue other than the Ninth and Third, and within those
circuits, Emery and Love do not appear to have been
subsequently relied upon.

As both parties note, the language of Section 5K1.1 is
copied from /8 U.S.C. § 3553(e) which provides the district
court authority to sentence below a statutory minimum
sentence, stating:

Upon motion of the [*6] Government, the court shall have
the authority to impose a sentence below a level established
by statute as minimum sentence so as to reflect a defendant’s
gubstantial assistance in the investigation or prosecution of
another person who has committed an offense.

See also Love, 985 F.2d at 735 n5 (3d Cir. 1993)
(comparing 18 I/.8.C. § 3553(e) and Guidelines Section
5K1.1) Application Note 1 to Guidelines Section 5KI1.1
(referring to 18 U.S.C. § 3553(e)). Section 3553(e) is

similarly silent on whether it embraces assistance to local
authorities. However, other provisions of the act that added
Section 3553(¢) to Title 18 use the term "offense” to refer to
federal offenses and use the phrase "offense under State law"
when referring to local laws. n3 Moreover, the government
has failed to point out any other instance in the Guidelines
where the term "offense” appearing alone can be interpreted
as referring to both state and federal offenses as opposed to
Just federal offenses. Indeed, the word "offense” appears
myriads of times in the Guidelines and nearly always without
any qualification as to federal or state;, we tco cannot find
any other instance in which the term, ungualified, [*7]
could be reasonably interpreted to refer to state offenses as
well as to federal offenses. nd The government hurts rather
than helps its argument by citing 1& US.C. § 3559(¢)(2)(F)
for the proposition that the word "offense” has been used by
Congress to mean both federal and state offenses. The cited
statute defines a "serious violent felony" to mean "a Federal
or State offense” meeting certain requirements. The fact that
18 US.C. § 3559c)2)F) explicitly uses the word "State”
only supports my conclusion that the word "offense”
appearing alone in the Guidelines refers just to federal
offenses.

n3 Section 3553(e) was added to Title 18 by Section
1007 of Pub. L. 99-570, 100 Stat. 3207-7 Other sections
of the same enactment amended sentencing provisions of
the drug laws and carefuily distinguished between
federal and state offenses. For example, Section 1402
amended 18 U.S.C. § 924(e)(2) to include a definition of
"serious drug offense” that specifically referred to certain
federal offenses and to "an offense under State law.”

n4 Although it is true that Guidelines Section 4A1.1,
concemning a defendant's criminal history category, uses
the term "offense” to include other than just federal
offenses, it does so explicitly, stating in the Commentary
that "prior convictions may represent conviction in the
federal system, fifty state systems, the District of
Columbia, territories, and foreign, tribal and military
courts." The term "offense” is unqualified in the text of
the section itself only because it appears there
repeatedly; it was simply easier for the Comnrission to
define all that is encompassed by the term a single time
in the Commentary.

[*8]

Finally, T believe that Section 5K1.1'% requirement that
federal prosecutors make a motion for the departure is so ill-
suited to situations in which the defendant's assistance was
given to non-federal authorities that some explicit expression
of the Commission's intent in that regard would have been
oxpected. Although the Assistant United States Attorney may



be in a better position than the sentencing court to evaluate
the defendant’s cooperation with federal investigative
agencies with whom the United States Attorney's Cffice has
a close relationship, this may often not be the case where the
defendant's cooperation is with state and local authorities.
TInless the investigation involved a joint state-federal effort,
the Assistant United States Attorney would have no
advantage over the court in evaluating the defendant's
cooperation. The defendant's cooperation with local
authorities may have taken place in a state other than where
the federal prosecution occurs, and there may even be
situations where tension between federal and state law-
enforcement authorities would argue against having the
United States Attorney's Office evaluate a defendant's
cooperation with local authorities. [*9]

I have therefore come to believe that the district court was
mistaken in believing it lacked the power to consider
whether to depart downwardly pursuant to Section 5K2.0 on
the basis of Kaye's cooperation with state and local
authorities. A district court's refusal to depart downward,
while ordinarily not reviewable, is appealable if the court
misapprehended its authority. United States v, Millar, 79
F.3d 338, 345 (2d Cir. 1996). 1 thus agree with Judge
Kaplan that we should remand the instant casc for
resentencing so that the district court can consider a
departure pursuant to Section 5K2.0 on the basis of Kaye's
cooperation with local law-enforcement authorities. n5

n5 The district court may also consider the delay in
this ruling, see supra Note 1, in considering whether to
grant a departure.

DISSENTBY: VAN GRAAFEILAND

DISSENT:
VAN GRAAFEILAND, Circuit Judge, dissenting:

When Judge Winter wrote the majority opinion for
affirmance, repotted at 65 F.3d 240, I concurred because |
believed he was right. [*10] I still believe that he was. I
write briefly to explain why. The salient facts may be
sucecinctly stated.

In 1993, the Nassau County Police Department and the
United States Bureau of Alcohol, Tobacco and Fircarms
were conducting a joint investigation of Kaye's illegal
trafficking in narcotics and firearms. In the process of this
investigation, Kaye sold both marijuana and illegal fircarms
to an undercover Nassau County detective. The State
authorities arrested Kaye for selling marijuana; the federal
authorities arrested him for illegal possession of firearms.

In exchange for reduced sentences, Kaye agreed to

cooperate with both State and federal authorities in the
identification and conviction of other wrongdoers. Iis
efforts on behalf of the State authorities proved fruitful. His
efforts on behalf of the federal authorities were insubstantial
and unproductive.

Section 5K1.1 of the Sentencing Guidelines provids:

Upon meotion of the government stating that the defendant
has provided substantial assistance in the investigation or
prosecution of another person who has committed an
offense, the court may depart from the guidelines.

In Judge Winter's original opinion, he said:

The [*11] plain language of the section encompasses all
law enforcement authorities whatever governmental unit they
represent, and nothing in the Commentary even remotely
suggests that the all-inclusive language was not deliberate.
Therefore, a motion by the government under Seetion 5K1.1
18 necessary before a court may depart from the Guidelines
based on assistance to state or local, as well as federal,
authorities.

In Judge Winter's revised opinion, he says:

Upon reconsideration, I now believe that the term "offense”
in Section 5K1.1 is properly interpreted to refer only to
federal offenses and that Section 5K1.1 addresses assistance
only to federal authorities.

In his original opinion, Judge Winter cited United States
v. Love, 985 F.2d 732, 734 (3d Cir. 1993) and United States
v. Emery, 34 F.34 911, 912 (9th Cir. 1994), as persuagive,
albeit not compelling, precedent. T too found them persuasive
when I concurred. In Love, the Court said:

There is no indication 1 the language of 5K1.1 or in the
accompanying commentary that the Commission meant to
limit "assistance to authorities” to assistance to federal
authorities. The provision is entitled "Substantial [*12]
Assistance to Authorities," and describes the assistance as
“substantial assistance in the investigation or prosecution of
another person who has committed an offense." See U.S.5.G.
§ 5K1.1. There is no suggestion that the offense need be a
federal offense or that the investigators need be federal
authorities. The application notes and background
commentary, like the provision itself refer only to
"assistance to authorities.” If the Commission had intended
to limit the provision to assistance to federal authorities it
doubtless would have dene so.

The Emery Court continued in the same vein:

The fact that Emery assisted state, not federal, authorities
does not alter our conclusion that section 5K1.1 provides the



